83/83/1994 1@:53 202-6B6-1786 GENTILE PAGE 84

CO0337 2
LCD 77-1047
L&O 77-95

Hre Tamaz ¥, Slicer

Bvisory tealghhorhnod “ormissioner 2206

. Ttox 7362 ]

ashington, nece 20944 |
I

~
£,

-
[
1

ear yr. Slicaer

Thizs is in replv to vour reauast for an o:inion?from this
Nffice with respect to vour gevmral auastions concerding lecal
reprezentation of Advisery lelahhorhood Commisainonerd and tha
expenditure of Advisory ralghborhood Co**ission (AxC) funds for
such representation,

The basic auesgtion which veu nese ' is whether tHJ nffice
of the Corzoration Counsel will counsel "an? renrsaent 3NC Come
missionars, as though each iz a anvernrental entitv dantitled
to the ceunsel of and repreazentation bv this 7 ffice,

Recant oninions of ¢his N¢fice and of the foicé of tre
District of Colu~hia Auditor have coneluded,,in effedt,that the
ANCe are characterized rv indicia, which are comnmon #6 elerants
of the District “overnrment., In reachina this concluﬁiOn, the
tuditor, in hiz —sworandum of Januarvy 5, 1977, entitled "Tax
Status nf VNC3z", listed the followine indicia of cnvdrnment sta-
tus base? unon section 736 of the Self-Covarnnent and Covern-
mental “eorcanizatior ot (N.C. Cofa, saction 1=-171), and the
Tries anAa ?Osnénﬁibiljtims of thra Advisory Yeishborhood Can-
riesiorns Pet 2f 17275 (M.C. taw 1=5¢;22 D.C. Rea. S454). The
Commissions, ha concluded:

“1. Zhall have hounarincg aat » the Cite Counsil.

2e  fhall “a estatlished unon retition of 53 of the req-
isterad votnrs in ench area:

3. -%hall Wave mevhara elacted at an official fOistriet
election hels?! reaether with tho scheol hoard electior and cer-
tiFind B, the ity :

4.- Lo exmend sublic funfe with mind{ranm nrounj r3 get
forth in the et [ifome Rule act] which must be included in
future hudgets



writing, thirty days in advance, "except where shorter notice
on good cause made and published with the notice or intbe case
of an emergency."”

, The first of your {nquiries pertains to the Aleoholie
Beverage Control Board; your specific auestion is whether the
Board must give special notice before it may consider, and
conduct a hearing witth respect to "Class c'f liquor licenserappli-
cations. Under the Board's regulations, such licenses are granted,
and a hearing conducted, only after written notice to the public-
at-large of the pendency of the application. 3 DCRR 20.1 (1971).

The application--which {s a public document--of course, does
not constitute "action or proposed action of District government
policy”; i1t is merely a request for action. Nor, ordinarily, 1s
prior notice to the public-atxlarge of action on such applica-
tions required by the DCAPA; therefore, the disposition of such
applications falls outside of the special notice requirement of
SI3(b) «

Moreover, it is the aexception rather than the rule for the
Board to act upon such applications within the contemplation of
that portion of 813{c), which requires special notiee:' before
the fOrnlulation of any final policy decision or gwdellne
(emphasis added); Bather, excepting those "contested case" prox
ceedings where a rule is promulgated, the applications are acted
upon only in accordance with previously formulated final policy
decisions or guidelines. These previously formulated decisioas
or guidelines are those rules previously promulgated and adopted
pursuant to 85{a) of the pcapa, of which special notice must
,have been given to the' puhlic- at- large, as well as the Commis-
sions as required by 8813{a) and (c) of the ANC Act. Therefore,
no special notice of such applications is required by 813(c)

either.
i L

Accordingly, it is my opinion that licensing actions of the
ABC Board do not fall within the scope of those provisions of
the ANC Act that require the giving of special notice to ANCs
This, of course, does not mean that the Board is not required
to give prior publlc notice of the pendency of applications;
for it clearly must do so, see eTqg., D.C. Code 82S-115(b), and
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He therefore concluded:

*nased on the abov~ "elationships, it can only be con-
cluded that ANTs ara units of the District Government., The
Commissions have no existence outside Of the Goverhment. With-
out an officially sanctioned and conducted electian, the Com-
migsionsg cannot beain or continue to function. The election
itself is conductad at the same times, places, and by the same
electors voting for other officers of the fovernmemt. Bs a
result of thea election to office, tha Commissions are authoriz-
ed 1O expend public funds,”

This Nffice, on June 6, 1977, issued an opifnion regarding
the status o©f narsonal sronerty of the aMCs for dnsurance pur-
poses. At issue was whether ANC personslty was ppivate prop=-
erty, and thus in nged Of nrivate insurance, or whether such
proparty was Jistrict goveraresnt property and thus coversd by
the nistrict as a self-insurer. The conclusion r;ached was
that "AMC nersonal nronerty is constituted as govérament vrop-
erty NOt only bacauss of its purchase through allécated qovern-
ment funds, but alsO because such purchase is subject to cer-
tain strict fiscal controls imposed by the b.C. Apditor.”

Becausa ANC dO share such characteristics OL the Disg-
trict Covearnment, they are entitled to leqal coungel and rep-
resentation by this office, only, since the Corporation Counsel
has charae of and conducts "“all law husinaess of the said Dis-
trict, and all Sllit.s institutsd by and acainst the qovernment
thereof.- (p,C. Code, saction 1-301). This counkel and ren-
regentation 15 necegsarilv limited, however, by section 13 (a)
of the advisory Heiahhorhood Councils '-.ct of 1975, as amenced
by D.C. Law 1-58 (Puties and Responsibilities of the Advisory
Nelahborhood Commission Act of 1975), which provides, in per-
tinent part, as follows:

“The Comnission ghall not have the porer tJ initiate a
legal action in the Courts of the District of ColYumbia oOr in
the rederal Courts, provided that this limitation deces not ap-
ply to or nrohihit any Commission (sic) fron bringing suit as
a citizen. The Commission mav petition the coun¢il through the
Special Committee ON advisory Meighborhood Conmigalons or such
successor comnittea should the Commizsion feal leqal redracss
IS required.* |If a Corraisaioner wera to bring suit as a nri-
vata citizen, this Qffice, oOf course, wouvld not yepraszent him,
nor would It represent a ~ormmission in the initiation of leaqal
action, since that is wrohibited hyv s2etion 12(g) cited ~hove.
Alao prohibhited is the ammearance bv an r¢ 2s *nicus Curiss
in a suit Tiled by another party (efee *nerican Upiversitv Fark
CiWizendl tnsociation v. Enrka (Superior (ourt of the tistrict
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of Columbia, C.A. Mo, 11437-74, March 28, 1977) .

| that the conclusion that this Office gy vid, for
trust
the reagons and under the conditions discussed above provide

Jeqal counsel and representation to AMCs, also #MS¥ S the
other guestions which you posed.

Sincerely Y urs,

John R. Risher, Jr.
Corooration counsel, |N.C.
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JJouis 1-." Sobbins ——
principal Peputy Cor| ration
Counsel, n.C.
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